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IN THE SENATE OF THE UNITED STATES 


JuLty 11,1969 
Mr. Hruska (for himself, Mr. Dirksen, and Mr. Tuurmonp) introduced the 
following bill; which was read twice and referred to the Committee on the 
Judiciary 


A BILL 


To amend the Bail Reform Act of 1966 to authorize considera- 
tion of danger to the community in setting conditions of re- 
lease, to provide for pretrial detention of dangerous persons, 


and for other purposes. 
1 Be it enacted by the Senate and House of Representa- 
2 tives of the United States of America in Congress assembled, 
3 That section 3146 of title 18, United States Code, is amended 


4 as follows: 


5 (a) by inserting in subsection (a) the words “or 
6 the safety of any other person or the community” (1) 
7 after “as required” in the first sentence and (2) after 
8 “for trial’ in the second sentence; 

9 (b) by adding the following sentence at the end 


II 


ep) 


= 


ee) 


2 
of subsection (a): “No financial condition may be im- 
posed to assure the safety of any other person or the 
community.” ; 
(c) by amending subsection (b) to read as follows: 
“(b) In determming which conditions of release, if 
any, will reasonably assure the appearance of a person as re- 
quired and the safety of any other person or the community, 
the judicial officer shall, on the basis of available informa- 
tion, take into account such matters as the nature and cir- 
cumstances of the offense charged, the weight of the evidence 
against such person, his family ties, employment, financial 
resources, character and mental conditions, past conduct, 
length of residence in the community record of convictions, 
and any record of appearance at court proceedings or of 
flight to avoid prosecution or failure to appear at court pro- 
ceedings.” 
(d) by deleting the period at the end of subsection 


(4 


(c), and adding “, and shall warn such person of the 
penalties provided in section 3150A_ of this title.” ; and 
(e) by adding a new subsection: 
“(h) The followmg shall be applicable to any person 
detained pursuant to this chapter: 
“(1) The person shall be confined, to the extent prac- 


ticable, in facilities separate from convicted persons awaiting 


or serving sentences or being held in custody pending appeal. 
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“(2) The person shall be afforded reasonable opportu- 
nity for private consultation with counsel and, for good cause 
shown, shall be released upon order of the judicial officer 
in the custody of the United States marshal or other appro- 
priate person for limited periods of time to prepare defenses, 
or for other proper reasons. 

Seo. 2. Chapter 207 of title 18, United States Code, is 
amended by adding after section 5146 the following new 
sections : 

“§ 3146A. Pretrial detention in certain noncapital cases 

“(a) Whenever a judicial officer determines that no 
condition or combination of conditions of release will reason- 
ably assure the safety of any other person or the community, 
he may, subject to the provisions of this section, order pre- 
trial detention of a person charged with: 

“(1) a dangerous crime as defined in section 3152 

(3) of this title; 

““(2) a crime of violence, as defined in section 

3152 (4) of this title, allegedly committed while on bail 

or other release, or probation, parole or mandatory re- 

lease pending completion of a sentence, if the prior 
charge is a crime of violence, or if the person has been 
convicted of a crime of violence within the ten-year 
period immediately preceding the alleged commission 


of the present offense ; or 
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(3) an offense who, for the purpose of obstruct- 
ing or attempting to obstruct justice, threatens, injures, 
intimidates, or attempts to threaten, injure, or intimidate 
any prospective witness or juror. 
“(b) No person described in subsection (a) of this 
section shall be ordered detained unless the judicial officer— 
“(1) holds a pretrial detention hearing in accord- 
ance with the provisions of subsection (c) of this sec- 
tion; 
“(2) finds that— 
“(A) there is clear and convincing evidence 
that the person is a person described in subsection 
(a) of this section; 
“(B) based on the factors set out in subsection 
(b) of section 3146 of this title, there is no condi- 
tion or combination of conditions of release which 
will reasonably assure the safety of any other person 
or the community; and 
“(C) except with respect to a person described 
in subparagraph (3) of subsection (a) of this sec- 
tion, on the basis of information presented to the 
judicial officer, there is a substantial probability that 
the person committed the offense for which he is 


present before the judicial officer; and 
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(3) issues an order of detention accompanied by 
written findings of fact and the reasons for its entry. 

“(ce) The following procedures shall apply to pretrial 
detention hearings held pursuant to this section: 

“(1) Whenever the person is before a judicial officer, 
the hearing may be initiated on oral motion of the United 
States attorney. 

(2) Whenever the person has been released pursuant 
to section 3146 of this title and it subsequently appears that 


such person may be subject to pretrial detention, the United 


States attorney may initiate a pretrial detention hearing by ex 


parte written motion. Upon such motion the judicial officer 
may issue a warrant for the arrest of the person and such per- 
son shall be brought before a judicial officer in the district 
where he is arrested. He shall then be transferred to the dis- 
trict in which his arrest was ordered for proceedings im 
accordance with this section. 

“(3) The pretrial detention hearing shall be held imme- 
diately upon the person being brought before the judicial 
officer for such hearing unless the person or the United States 
attorney moves for a continuance. A continuance granted on 
motion of the person shall not exceed five calendar days, in 


the absence of extenuating circumstances. A continuance on 
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motion of the United States attorney shall be granted upon 
good cause shown and shall not exceed three calendar days. 
The person may be detained pending the hearing. 

(4) The person shall be entitled to representation by 
counsel and shall be entitled to present information, to testily, 
and to present and cross-examine witnesses. 

“(5) Information stated in, or offered in connection 
with, any order entered pursuant to this section need not 
conform to the rules pertaining to the admissibility of evi- 
dence in a court of law. 

“(6) Testimony of the person given during the hearing 
shall not be admissible on the issue of guilt in any other 
judicial proceeding, but such testimony shall be admissible in 
proceedings pursuant to sections 3150, 3150A, and 3150B 
of this title, in perjury proceedings, and as impeachment im 
any subsequent proceedings. 

“(7) Appeals from orders of detention may be taken 
pursuant to section 3147 of this title. 

“(d) The following shall be applicable to persons de- 
tained pursuant to this section: 

“(1) To the extent practicable, the person shall be 
given an expedited trial. 

“(2) Any person detained shall be treated in accordance 


with section 3146 of this title— 


7 

(A) upon the expiration of sixty calendar days, 
unless the trial is in progress or the trial has been de- 
layed at the request of the person; or 

‘“(B) whenever a judicial officer finds that a sub- 
sequent event has eliminated the basis for such detention. 
“(3) The person shall be deemed detained pursuant to 
section 3148 of this title if he is convicted. 

“(e) The judicial officer may detain for a period not to 
exceed five calendar days a person who comes before him 
for a bail determination charged with any offense, if it appears 
that such person is presently on probation, parole, or manda- 
tory release pending completion of sentence for any offense 
under State or Federal law and that such person may flee or 
pose a danger to any other person or the community if re- 
leased. During the five-day period, the United States attor- 
ney or the Corporation Counsel for the District of Columbia 
shall notify the appropriate State or Federal probation or 
parole officials. If such officials fail or decline to take the 
person into custody during such period, the person shall be 
treated in accordance with section 2146 of this title, unless 
he is subject to detention pursuant to this section. Ht the per- 
son is subsequently convicted of the offense charged, he 
shall receive credit toward service of sentence for the time 


he was detained pursuant to this subsection.” 


24. 


29 
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“§ 3146B. Pretrial detention for certain persons addicted 
to narcotics 
(a) Whenever it appears that a person charged with 
a crime of violence, as defined in section 3152 (4) of this 
title, may be an addict, as defined in section 3152 (5) of this 
title, the judicial officer may, upon motion of the United 
States attorney, order such person detained in custody for a 
period not to exceed three calendar days, under medical 
supervision, to determine whether the person is an addict. 
“(b) Upon or before the expiration of three calendar 
days, the person shall be brought before a judicial officer and 
the results of the determination shall be presented to such 
judicial officer. The judicial officer thereupon (1) shall treat 
the person in accordance with section 3146 of this title, or 
(2) upon motion of the United States attorney, may (A) 
hold a hearing pursuant to section 3146A of this title, or (B) 
hold a hearing pursuant to subsection (c¢) of this section. 
‘““(¢) A person who is an addict may be ordered de- 
tamed in custody under medical supervision if the judicial 
officer: 
“(1) holds a pretrial detention hearing in accord- 
ance with subsection (c) of section 3146A of this title; 
“(2) finds that— 
“(A) there is clear aud convincing evidence 


that the person is an addict; 
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“(B) based on the factors set out in subsection 
(b) of section 3146 of this title, there is no condition 
or combination of conditions of release which will 
reasonably assure the safety of any other person or 
the community ; and 
“(C) on the basis of information presented to 
the judicial officer, there is a substantial probability 
that the person committed the offense for which he 
is present before the judicial officer ; 
and 

(3) issues an order of detention accompanied by 
written findings of fact and the reasons for its entry. 
“(d) The provisions of subsection (d) of section 3146A 

of this title shall apply to this section.” 
Src. 3. Section 3147 of title 18, United States Code, 
is amended: 

(a) by changing the title to read: 

“§ 3147, Appeals from conditions of release or orders of 
pretrial detention.” 

(b) by adding after the phrase “the offense 
charged,” in subsection (b) the phrase “or (3) a person 
is ordered detained or an order of detention has been 
permitted to stand by a judge of the court having original 


jurisdiction over the offense charged”. 
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SEC. 4. Section 3148 of title 18, United States Code, is 
amended by striking out the last sentence and adding “The 
provisions of section 3147 shall apply to persons described 
in this section.” 
SEC. 5. Section 3150 of title 18, United States Code, is 
amended : 

(a) by adding the letter “(a)” before the word 
“Whoever”. 

(b) by inserting the phrase “or prior to surrender 
to commence service of sentence’ (1) after the word 
“chapter” and (2) after the word “certiorari” ; 

(c) by deleting the phrase ‘‘or imprisoned not more 
than five years” and inserting in lieu thereof the phrase 
“and imprisoned not less than one year and not more 
than five years”; 

(d) by deleting the phrase “or imprisoned for not 
more than one year” and inserting in lieu thereof the 
phrase “and imprisoned not less than ninety days and 
not more than one year’; and 

(e) by adding at the end thereof the following new 
subsections : 

“(b) Any failure to appear after notice of the appear- 
ance date shall be prima facie evidence that such failure to 
appear is willful. Whether the person was warned when 


released of the penalties for failure to appear shall be a fac- 


i1 
tor in determining whether such failure to appear was will- 
ful, but the giving of such warning shall not be a prerequisite 
to conviction under this section. 

“(c) The trier of facts may convict under this section 
even if the defendant has not received actual notice of the 
appearance date if (1) reasonable efforts to notify the de- 
fendant have been made and (2) the defendant, by his own 
actions, has frustrated the receipt of actual notice. 

“(d) Any term of imprisonment imposed pursuant to 
this section shall be consecutive to any other sentence of 
imprisonment.” 

Src. 6. Chapter 207 of title 18, United States Code, 
is amended by adding after section 3150 the following new 
sections : 

“§ 3150A. Added penalties for crimes committed while on 
release 

“Any person convicted of an offense committed while 
released pursuant to section 3146 of this title shall be subject 
to the following penalties in addition to any other applicable 
penalties : 

“(1) a term of imprisonment of not less than one 
year and not more than five years if convicted of com- 
mitting a felony while released ; and 

“(2) aterm of imprisonment of not less than nmety 
days and not more than one year if convicted of com- 


mitting a misdemeanor while released. 
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“The giving of a warning to the person when released 
of the penalties imposed by this section shall not be a pre- 
requisite to conviction under this section. 

“Any term of imprisonment umposed pursuant to this 
section shall be consecutive to any other sentence of 
imprisonment. 

“§ 3150B. Sanctions for violation of release conditions 

“(a) A person who has been conditionally released 
pursuant to section 3146 of this title and who has violated 
a condition of release shall be subject to revocation of release 
and an order of detention and to prosecution for contempt of 
court. 

“(b) Proceedings for revocation of release may be 
initiated on motion of the United States attorney. A warrant 
for the arrest of a person charged with violating a condition 
of release may be issued by a judicial officer and such person 
shall be brought before a judicial officer in the district where 
he is arrested. He shall then be transferred to the district 1n 
which his arrest was ordered for proceedings in accordance 
with this section. No order of revocation and detention shall 
be entered unless, after a hearing, the judicial officer finds 
that— 

“(1) there is clear and convincing evidence that 
such person has violated a condition of his release; and 


(2) based on the factors set out i subsection (b) 
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of section 3146 of this title there is no condition or com- 
bination of conditions of release which will reasonably 
assure that such person will not flee or pose a danger to 
any other person or the community. 
The provisions of subsections (¢) and (d) of section 3146A 
of this title shall apply to this subsection. 

“(c) Contempt sanctions may be imposed if, upon a 
hearing and in accordancce with principles applicable to 
proceedings for criminal contempt, it is established that such 
person has intentionally violated a condition of his release. 
Such contempt proceedings shall be expedited and heard 
by the court without a jury. Any person found guilty of 
criminal contempt for violation of a condition of release shall 
be imprisoned for not more than six months, or fined not 
more that $1,000, or both. 

“(d) Any warrant issued by a judge of the District 
of Columbia Court of general sessions for violation of re- 
lease conditions or for contempt of court, for failure to appear 
as required, or pursuant to subsection (c) (2) of section 
°146A of this title, may be executed at any place within the 
jurisdiction of the United States. Such warrants shall be 
executed by a United States marshal or by any other officer 
authorized by law.” 

Sno. 7. Section 3152 of title 18, United States Code, 1s 


amended by adding the followmg new paragraphs: 
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“(3) The term “dangerous crime’ means (1) taking or 
attempting to take property from another by force or threat 
of force, (2) unlawfully breaking and entering or attempting 
to break and enter any premises adapted for overnight accom- 
modation of persons or for carrying on business mith the 
intent to commit an offense therein, (3) arson or attempted 
arson of any premises adapted for overnight accommodation 
of persons or for carrying on business, (4) rape, carnal 
knowledge of a female under the age of sixteen, assault with 
intent to commit either of the foregoing offenses, or taking or 
attempting to take immoral, improper or indecent liberties 
with a child under the age of sixteen years, or (5) unlawful 
sale or distribution of a narcotic or depressant or stimulant 
drug, as defined by any Act of Congress and if the offense is 
punishable by imprisonment for more than one year. 

“(4) The term ‘crime of violence’ means murder, rape, 
carnal knowledge of a female under the age of sixteen, taking 
or attempting to take immoral, improper or indecent liberties 
with a child under the age of sixteen years, mayhem, kid- 
naping, robbery, burglary, voluntary manslaughter, extor- 
tion or blackmail accompanied by threats of violence, arson, 
assault with intent to commit any offense, assault with a 
dangerous weapon, or an attempt or conspiracy to commit 


any of the foregoing offenses, as defined by any Act of Con- 


Le 
gress or any State law, if the offense is punishable by impris- 
onment for more than one year. 

“(5) The term ‘addict? means any individual who 
habitually uses any narcotic drug as defined by section 4731 
of the Internal Revenue Code of 1954, as amended, so as 
to endanger the public morals, health, safety, or welfare.” 

SEVERABILITY 

Suc. 8. If a provision of this Act is held invalid, all 
valid provisions which are severable shall remain in effect. 
If a provision of this Act is held invalid in one or more of 
its applications, the provision shall remain in effect im all 


its valid applications. 
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A BILL 


To amend the Bail Reform Act of 1966 to au- 
thorize consideration of danger to the com- 
munity in setting conditions of release, to 
provide for pretrial detention of dangerous 
persons, and for other purposes. 


By Mr. Hrusxa, Mr. Dirksen, and 
Mr. 'THURMOND 


JuLy 11, 1969 


Read twice and referred to the Committee on the 
Judiciary 
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Brief Analysis of Nixon Crime Bills 


There are two proposed bills invelved, S.2600 (15 pages) which is 
nationwide and would amend the Bail eform Act of 1966 te allow pre- 
trial detention, and S,2601 (322 pages), which completely revises 
the Court system and the Court procedures in the District of Columbia, 
with particular emphasis on criminal procedures. 

uu EP Gp gin ly allews a judge to confine a persen prior to 
trial if the judge finds that he may be a danger to the safety of any 
other persen r to the community, provided that he alse finds one 
of several other conditions ¢ enerally relating to the requirement thet 
the crime with which he is charged be a dangerous crime or one 
involving violence. In the hearing on pretriel detention, the rules 
of evidence may be disregarded and heresay snd other such evidence 
used. 

S. 2601 does a number of things. ¥ Hirst, it authorizes 

a "Superior Court" te replece the Court of Generel Sessions. This 
Superior Court will have fifty Judges. The Poddd of the U, S, Court 
ef Appeals te review decisiens of the District Courts ere almost 
eliminated (section 11-301) and in its steed is the Court of Appeals 
for the District ef Columbia, which currently has six judges, is 
increased te nine and has general review power over all of the Superior 
Court decisiens. The present six judges of the District 66 Columbia 
Seurt of Appeals are considered to be quite conservative, and include 


Frank Nebekker, a very conservative Assistant U. 5. Attorney just 


appointed by President Nixen. 
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Federal Agents ere given open ended authority to indiscriminately 
wiretap or bug in anyway they see fit. This is true because the 
initiel section of the Act explicitly exenpts them from its 
coverage. ‘lhe initia} section of the Act (Section 23-541 (4)(a). 

A Judiciel Commission of seven members is created 
(Section 11-1521) wiich has the power to suspend,retire or remove 
a District of Columbia judge. (This does not include Judges of the 
U. S. District Court and the U. S. Court of Appeals. The Commission 
consists of seven members appointed by the President and has the 
pewer among other things to act against Judges based upon "conduct 
which is prejudicial te the administration of the justice or which 
brings the judicial office into disrepute." (Section 11-1526). 
This epen-ended power can of course be used for many pu poses. 
Mereever the decision of the Yommission is only appealable to a 
special 3-judge tribunel appointed by the Chief Justice of the U.S. 
(i.e., Warren Burger) (Section 11-1529). The new D. C. Court of 
Appeals has full pewer te review decisions of the city council,7 
the Mayor, and other municipal agencies. (Section 17-303). 

The section of the Bill (Section 907 (a) provides thet 
upen the commission of a third felony, e person can be gabiecte é 
to the lifetime supervision of the Court -- i.e., put in jail for 
life. 
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New provisions allow all sorts of appeals by the prosecution 
from adverse decisions in criminal cases -- something which is almost 
universally forbidden by the rest of the states. ection 23-104(a) 
allows the prosecution te appeal et anytime during a trial (an 
interlocutory appeal) of any decision of the Court { suppresing or 
otherwise) forbidden the use of illegally obtained evidence. Sub- 
sectdon (c) in unabashed, wide open terms, states that the prosecution 
can appeal from everything but an acquittal by e jury. Moreover 
subsection ‘d) states that the prosecution can take an interlocutory 
appeal from any legal question while 7 “t riel fmx is in rere BS. 

wSeqrror23=109~eadiews the Attorney sided flow any 
special investigators to the U. S. District mx Atterney, whe are 
therefore invésted with the samegeneral police powers es the metro- 
politan police itself. This of course means thet the Attorney 
General can literally have Federal agents policing under full powers 
the éntire District of Columbia. 

Section 23-522 (¢)(2) -- ws so-called ne knock provisicn -- 
states thet policemen, if they have reasonable cause to believe that 
their person er the person of another might be in denger or that 
evidence might be destroyed can entee a persongs home or any pdeee 
else without identification and seebdorm=@defiee (2)(2)83) states 
that he may make his entrance with all force necessary to achieve 
his objective regardless of any resistance by the homeewner or the 
person in the building. ubseotien=te~ moreover states thet the 

evidence or might be 
policeman can cease anything thet mf might be/used in any way 
connected with eny crime, regzrdless of whether it was indicated in 


the warrant or not or whether this particuler mimm crime for which 
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Eon 4 | 
Sect lon ISIGHT rrewatiee | a policemen does not even a 
\ 


have to have the warrant with him as long ss he shews it to the ~ 
arrested person "as soon as possible," seotion=23-58l,-edils to | 
stating the broadest possible version of the normal arrest without 
warrant powers of a policeman adds that a policeman may uggrest 

arrest without a warrant eny person "whom he has probable cause to 
believe ... is about to commit ... the following offenses: 
(‘Thextatiowirximo 

(Then follews 


protection of property such as larceny, unlawful entry, receiving 


e leng list of offenses relating to the 


stolen goods, burglary,unlewful use of vehicle, HTC,). 

Finally, Ceettor=#3=562. largely destroy the gexxdexxx 
centuries-old right of citizens to make arrests. Citizens arrests 
are restricted to offenses committed in the citizens presence or 


offenses which are felonies or the abeve listed offenses related to 


the protection of preperty. Moreove » in direct contradiction te | 

| name, nig | ( 
universal as well as ancient | 3B, the person making a 
citizens arrest is required to take the arrested person to a law | 
enforcement officer, not ¢ to a commun y magis rape er jude 
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i iy ot By ga! ill wel Aithorize the establishment 
of a police state inthe District ef Volumbie and.furtherlegislation 


oL/f for that purpese would be unnecéssary end superfludéus. 
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